UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF RHODE | SLAND

JAVES C. MARCELLO and
CLIVIA A, MARCELLO,
Pl aintiffs,

v. : CA 05-004 M.

JOHN A. DESANO, BERNARD P. HEALY,
JOHN LACRGCSS, ALBERT MASTRI ANO,
and ARTHUR T. MARCELLO

Def endant s.

REPORT AND RECOMVENDATI ON
David L. Martin, United States Mgi strate Judge
Before the court are three notions to di sm ss:

1. Defendants, John A DeSano, Bernard Healy, Al bert
Mastriano and Arthur T. Marcello’'s, Mdtion to Dismss
(Docunent (“Doc.”) #91) (“Moving Defendants’ 12(b)(6) Motion
to Dismss”);

2. Defendants, John A DeSano, Bernard P. Healy, Al bert
Mastriano and Arthur T. Marcello’'s, Mdtion to Dismss
Plaintiffs’ Conplaint for Failure to Attend Deposition (Doc.
#111) (“Moving Defendants’ Mtion to Dismss for Failure to
Attend Deposition”); and

3. Modtion of Defendant, John LaCross, to Disniss
Plaintiffs’ Conplaint for Failure to Attend Deposition (Doc.
#118) (“Defendant LaCross’s Second Mdttion to Disnmiss for
Failure to Attend Deposition”) (collectively the “Mditions to
Di smiss”).
Plaintiffs Janes C. Marcello and Aivia A Marcello
(“Plaintiffs”) have filed objections to Myving Defendants’
12(b)(6) Mdtion to Dismss and Myving Defendants’ Mtion to
Dismss for Failure to Attend Deposition. See (bjection of
Plaintiffs, to Defendants’ Mtion to Dism ss for Want of

Jurisdiction Pending Appeal (Doc. #102); Objection of Plaintiffs,



to Defendant’s [sic] Mdtion to Dismss for Want of Jurisdiction
Pendi ng Appeal (Doc. #121).

The Motions to Dism ss have been referred to ne for
prelimnary review, findings, and recomrended di sposition
pursuant to 28 U S.C. § 636(b)(1)(B). A hearing was conducted on
Decenber 27, 2005. For the reasons stated herein, | recomend
t hat Movi ng Defendants’ 12(b)(6) Mdtion to Dism ss (Doc. #91) and
Def endant LaCross’s Second Mdtion to Dismiss for Failure to
Attend Deposition (Doc. #118) be granted and that Moving
Def endants’ Mdtion to Dismss for Failure to Attend Deposition
(Doc. #111) be deni ed.
| . Facts and Travel?

Plaintiffs filed a Bill of Conplaint (Doc. #1) (" Conplaint”)
in this Court on January 6, 2005. They subsequently filed a
notion to amend their Conplaint, which was granted on April 15,
2005, by local rule, no objection having been tinely filed. See
Order of 4/15/05 (Doc. #19). Plaintiffs’ Anended Bill of
Conpl ai nt? (Doc. #20) (“Amended Conplaint”) was filed on April
27, 2005.

According to the Amended Conplaint, Plaintiffs currently

! The travel of this matter is lengthy. The Court briefly
sumarizes the key filings and events in this section. Mre detailed
di scussion will follow as needed.

2 An anended conplaint normally is treated as conpletely
replacing the original conplaint. See Cicchetti v. Lucey, 514 F.2d
362, 366 n.5 (1 Cir. 1975); see also Austin v. Spaulding, C A No.
00-104 T, 2001 U.S. Dist. LEXIS 4955, at *3 (D.R |. 2001)(noting that
anmended conpl ai nt superceded origi nal conplaint and rendered origi na
conmpl aint of no | egal effect)(citing King v. Dogan, 31 F.3d 344, 346
(5'" Cir. 1994); Cicchetti v. Lucey, 514 F.2d at 366 n.5; Lubin v.
Chicago Title & Trust Co., 260 F.2d 411, 413 (7' Cir. 1958)).
Plaintiffs have not referred to or explicitly incorporated the
original conplaint. See King v. Dogan, 31 F.3d at 346 (“An anmended
conpl ai nt supercedes the original conplaint and renders it of no I|egal
ef fect unl ess the anmended conplaint specifically refers to and adopts
or incorporates by reference the earlier pleading.”).
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reside in Stetson, Maine. See Amended Conplaint § 2. Defendants
John A DeSano, Bernard P. Healy, John LaCross, Al bert Mastriano,
and Arthur T. Marcello (collectively “Defendants”) are all Rhode
I sl and residents. See id. 1Y 1-2. Plaintiffs state that

Def endants DeSano and Healy are attorneys and that Defendant
LaCross is the Chief of the Barrington Police Departnent. See
id. § 2. Plaintiffs allege, pursuant to 42 U S.C. 8§ 1983, that
Def endants on two occasi ons, August 13, 2003, and Decenber 10,
2003, “conspired ... and reached an understanding to comm t
crinmes against the constitutional rights of the plaintiffs ... by
depriving themof their ‘Life, liberty, & Property,’” w thout due
process of law.” 1d. 91 3, 4. Plaintiffs additionally allege
viol ations of the Racketeer Influenced and Corrupt O ganizations
Act (“RICO), 18 U S.C. 8§ 1961 et seq. See id. T 5. Finally,
Plaintiffs allege, also pursuant to 18 U. S.C. § 1961, that one

Ava Martinelli, identified as the “president treasurer” of the
D anmond Fundi ng Corporation in Cranston, Rhode |sland, engaged in
a fraudul ent schene with Defendants to finance and assign to a
M chi gan conpany the nortgage “of the said enbezzled and
fraudul ently converted property of the plaintiffs |ocated at 557
Mapl e Avenue, in the town of Barrington, R1.” 1d. | 6.
Plaintiffs request the followng relief: (1) that Defendants be
ordered to pay Plaintiffs the sum of $1,500,000.00; (2) that the
al l egedly fraudul ent sale of the property |ocated at 557 Maple
Avenue in Barrington, R I., be vacated; (3) that Plaintiffs be
grant ed possession of the property; (4) that the occupant
purchasers of the property, Nuno and Natalia Pai va- Neves, be
ordered to vacate the prem ses; and (5) that Plaintiffs receive
any and all other relief as the circunstances of the case may
warrant. See Anended Conpl aint, Prayer for Relief.

On May 4, 2005, the Answer of John LaCross to Plaintiffs’
Amended Bill of Conplaint (Doc. #21) was filed. Defendants, John



A. DeSano, Bernard Healy, Al bert Mastriano and Arthur T.
Marcello’'s, Answer to Plaintiffs’ Anmended Bill of Conplaint (Doc.
#22) was filed on May 6, 2005.

On May 24, 2005, Defendant State of Rhode Island filed a
motion to dismss (Doc. #25), which was granted on Septenber 9,
2005, by U S. District Judge Mary M Lisi, see Menorandum and
Order of 9/9/05 (Doc. #48). Plaintiffs on Septenber 26, 2005,
appeal ed that dism ssal, see Notice of Consolidated Appeals to a
Court of Appeals froma Judgnent or Order of a District Court
(Doc. #58), anong other orders, to the Court of Appeals for the
First Crcuit.® They subsequently filed a notion to vacate the
di sm ssal (Doc. #65), which was deni ed by Judge Lisi on Septenber
27, 2005, see Order of 9/27/05 (Doc. #66). Plaintiffs also filed
a Motion for Stay of Proceedings (Doc. #76) pending their

® Plaintiffs filed an Application to Proceed w thout Prepaynent
of Fees and Affidavit (Doc. #59) (“Application”) with respect to their
appeal. The Application was denied w thout prejudice by this
Magi strate Judge on Cctober 3, 2005. See Order Denying w thout
Prej udice Application to Proceed wi thout Prepaynent of Fees (Doc.
#71). Thereafter, Plaintiffs filed a revised Application to Proceed
wi t hout Prepaynment of Fees and Affidavit (Doc. #73) (“Revised
Application”), which was deni ed by Judge Lisi on Cctober 31, 2005, see
Menor andum and Order of 10/31/05 (Doc. #89). Judge Lisi explained
that “[c]ourts of appeals may only hear appeals fromfinal judgnments
of the trial court, subject to a few narrow exceptions. 28 U S. C. §
1291. Because the orders Plaintiffs attenpt to appeal fromare
interlocutory and not final, they may not be reviewed by the appeal
court.” Menorandum and Order of 10/31/05 at 3. Judge Lisi further
noted that Plaintiffs did not fall within either the collateral order
doctrine or the permission of the court exception pursuant to 28
US C 8§ 1292(b). See id. at 3-4. Thus, Judge Lisi concluded:

As an interlocutory appeal wi thout 8 1292(b) certification or
the aid of the “coll ateral order doctrine,” Plaintiff’s appeal
has no basis in law. Because there is no basis in |law for
Plaintiff’s appeal, this Court hereby certifies that it is not
taken in good faith. Consequently, Plaintiff’'s Request for
Leave to Appeal In Forma Pauperis is DEN ED.

Id. at 4. Plaintiffs have appealed this denial as well. See Notice

of Appeal (Doc. #103).



appeal (s), which was deni ed by Judge Lisi on Cctober 24, 2005,
see Order of 10/24/05 (Doc. #83).

Movi ng Def endants’ 12(b)(6) Mdtion to Dismss (Doc. #91) was
filed on October 31, 2005. On Novenber 22, 2005, Defendants’
Motion to Dismss for Failure to Attend Deposition (Doc. #111)
was filed, followed on Novenber 29, 2005, by Defendant LaCross’s
Second Motion to Dismss for Failure to Attend Deposition (Doc.
#118).°

On Decenber 7, 2005, Judge Lisi issued a Menorandum and
Order (Doc. #134) in which she denied Plaintiffs application to
proceed w thout prepaynent of fees with respect to another
interlocutory appeal filed by Plaintiffs.® See Menorandum and
Order of 12/7/05 at 1. Judge Lisi further ordered that
Plaintiffs refrain fromfiling any additional notions until all
pendi ng noti ons had been decided. See id.?®

* The Court discusses the relevant filings and events preceding
Def endants’ Motion to Dismiss for Failure to Attend Deposition and
Def endant LaCross’s Second Mdtion to Dismiss for Failure to Attend
Deposition in conjunction with those notions.

S Plaintiffs had filed an interlocutory appeal of this Magistrate
Judge’'s Order Denying Plaintiffs’ Mtion to Vacate Order (Doc. #116).
Plaintiffs argued that the Order Granting Two Mdtions Filed by
Def endant Chi ef John LaCross (Doc. #93) was void because of this
Court’s alleged lack of jurisdiction pending Plaintiffs appeal of
Judge Lisi’'s Menorandum and Order of 9/9/05 (Doc. #48). See Mdtion to
Vacate Order Granting Two Motions Filed by Defendant Chief John
LaCross for Being Void for Want of Jurisdiction Pendi ng Appeal (Doc.
#101).

® Judge Lisi stated that:

Plaintiffs ... have been afforded great |atitude because of
their pro se status. Wth this second application to proceed
in fornma pauperis, however, and taking into account the
numer ous basel ess filings made by plaintiffs in this case, it
appears that plaintiffs have abused their right of access to
the Court. For that reason, this Court hereby orders
plaintiffs Janes and Qivia Marcello to refrain fromfiling
any additional notions until this Court has disposed of al

pending nmotions. A failure to conply with this order wll
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Subsequently, on January 3, 2006, Defendants John A. DeSano,
Bernard P. Healy, Al bert Mstriano, and Arthur T. Marcello filed
a Motion for Summary Judgnent (Doc. #150). Defendants, John A
DeSano, Bernard P. Healy, Al bert Mastriano and Arthur T.
Marcello's, Mdtion for Conditional Order of Dismssal for
Plaintiffs’ Failure to Answer Interrogatories (Doc. #152) was
filed on January 11, 2006.

On January 19, 2006, the Court of Appeals for the First
Crcuit issued a Mandate (Doc. #155) pertaining to a Judgnent it
had rendered on Decenber 23, 2005, regarding three of Plaintiffs’
appeals. See Docket. The First Crcuit dismssed two of
Plaintiffs’ appeals, including their appeal of the Menorandum and
Order of 9/9/05 granting the State of Rhode Island’s notion to
dismss, for lack of jurisdiction and sunmarily affirmed the
District Court’s order of October 31, 2005, denying Plaintiffs’
request for |leave to proceed on appeal in forma pauperis, for the
sane reason.’ See Mandat e.

The sanme day, January 19, 2006, Judge Lisi signed an order
dism ssing Plaintiffs’ action with prejudice for violating the
Menor andum and Order of 12/7/05. See Order of 1/19/06 (Doc.
#156) . Judgnent was entered in favor of all Defendants agai nst
Plaintiffs, see Judgnent (Doc. #157), and the case was cl osed,
see Docket. Plaintiffs on February 6, 2006, filed the
Consol i dated Motion of Plaintiffs to Set Aside Order [of 1/19/06]
and Judgnent (Doc. #159).

On March 1, 2006, Judge Lisi vacated the Order of 1/19/06

result in the Court inposing sanctions which nay include
di sm ssal of this action with prejudice.

Menor andum and Order of 12/7/05 at 1-2.
" Two of Plaintiffs’ appeals are still pending in the Court of

Appeal s for the First Circuit. See Docket entries for January 19,
2006, and February 2, 2006.



and Judgnent and directed that Plaintiffs file their opposition
to the Motion for Sunmary Judgnent filed by Defendants DeSano,
Heal y, Mastriano, and Marcello on or before March 14, 2006. See
Order of 3/1/06 (Doc. #160). Plaintiffs on March 8, 2006, filed
a nunber of docunents, including Plaintiffs’ Mtion for Summary
Judgnent (Doc. #163), Plaintiffs’ Affidavit and Menorandum of Law
in Opposition to a Mdtion for Summary Judgnent (Doc. #164),
Plaintiffsl’! Affidavits and Consol i dated Menoranduns [sic] of
Law in Opposition to and in Support of a Mdtion for Summary
Judgnent (Doc. #165), and a Mdtion to Set for Hearing the two
notions for summary judgnment and objections thereto (Doc. #166).
1. Pro Se Status

Plaintiffs are proceeding pro se, and their Anmended
Complaint is held to a | ess stringent standard than one drafted
by a | awyer. See Haines v. Kerner, 404 U S. 519, 520, 92 S. Ct
594, 596, 30 L.Ed. 652 (1972). It is to be “read ... with an
extra degree of solicitude.” Rodi v. Ventetuolo, 941 F.2d 22, 23
(21t Gir. 1991). A court is required to liberally construe a pro
se conplaint, see Strahan v. Coxe, 127 F.3d 155, 158 n.1 (1%
Cr. 1997); Watson v. Caton, 984 F.2d 537, 539 (1t Gr. 1993),
and may grant a notion to dismss “only if plaintiff cannot prove

any set of facts entitling himto relief,” Ahned v. Rosenblatt,
118 F. 3d 886, 890 (1t Cir. 1997). At the sane tine, a
plaintiff’s pro se status does not excuse himfromconplying with

procedural rules. See Instituto de Educacion Universal Corp. v.
U.S. Dep't of Educ., 209 F.3d 18, 24 n.4 (1t Cr. 2000). The
Court construes Plaintiffs’ Conplaint liberally in deference to

their pro se status.
I11. Discussion
A Movi ng Def endants’ 12(b)(6) Mdtion to Dismss (Doc.
#91)
Def endant s DeSano, Healy, Mastriano, and Marcello (the



“nmovi ng Def endants”) seek dism ssal of the Amended Conpl ai nt
pursuant to Fed. R Cv. P. 12(b)(6) for failure to state a claim
upon which relief can be granted. See Myving Defendants’
12(b)(6) Mdtion to Dismiss at 1. Plaintiffs filed an objection
to this notion on the basis of lack of jurisdiction pending
appeal. See bjection of Plaintiffs, to Defendants’ Mtion to
Dismiss for Want of Jurisdiction Pendi ng Appeal .
1. Law

In ruling on a notion to dismss pursuant to Rule 12(b)(6),
the court construes the conplaint in the |ight nost favorable to
the plaintiff, see Paradis v. Aetna Cas. & Sur. Co., 796 F. Supp.
59, 61 (D.R 1. 1992); Geater Providence MRl Ltd. P ship v. Med.
| magi ng Network of S. New England, Inc., 32 F. Supp.2d 491, 493
(D.R 1. 1998), taking all well-pleaded allegations as true and

giving the plaintiff the benefit of all reasonable inferences,
see Arruda v. Sears, Roebuck & Co., 310 F.3d 13, 18 (1t Cr.
2002). If under any theory the allegations are sufficient to

state a cause of action in accordance with the law, the notion to
di smi ss nust be denied. See Hart v. Mazur, 903 F. Supp. 277, 279
(D.R 1. 1995). The court “should not grant the notion unless it

appears to a certainty that the plaintiff would be unable to
recover under any set of facts.” Roma Constr. Co. v. aRusso, 96
F.3d 566, 569 (1t Cir. 1996); accord Conley v. G bson, 355 U S.
41, 45-46, 78 S. . 99, 102, 2 L.Ed.2d 80 (1957); see also Arruda
v. Sears, Roebuck & Co., 310 F.3d at 18 (“[We will affirma Rule
12(b)(6) dismissal only if ‘the factual avernents do not justify

recovery on sone theory adunbrated in the conplaint.””).

The court, however, is not required to credit “bald
assertions, unsupportable conclusions, and opprobrious epithets.”
Dart nouth Review v. Dartnouth Coll., 889 F.2d 13, 16 (1t Gr.
1989) (i nternal quotation marks omtted)(quoting Chongris v. Bd.
of Appeals, 811 F.2d 36, 37 (1%t Cr. 1987)). Rule 12(b)(6) is




forgiving, but it “is not entirely a toothless tiger.” Canpagna
v. Massachusetts Dep’t of Envtl. Prot., 334 F.3d 150, 155 (1%
Cir. 2003)(quoting Dartnmouth Review v. Dartmouth Coll., 889 F.2d
at 16). A plaintiff nust allege facts in support of “each

materi al el ement necessary to sustain recovery under sone
actionable legal theory.” Dartnouth Review v. Dartnouth Coll.
889 F.2d at 16 (quoting Gooley v. Mbil Gl Corp., 851 F.2d 513,
515 (1t Cir. 1988)).
2. Amended Conpl ai nt
Plaintiffs’ Amended Conpl aint contains six nunbered

par agr aphs, a Prayer for Relief, a Prayer for Process, a demand
for trial by jury, and a certificate of service. See Anmended
Complaint at 1-6. The first two paragraphs contain a
jurisdictional statenent and the addresses of the parties. See
id. 17 1-2.

In § 3, Plaintiffs allege that:

On and about August 13, 2003, the defendants, attorney
John A. DeSano, attorney Bernard P. Healy, Arthur T.
Marcel | o, and Al bert Mastriano, under col or of state | aw,
did then and there in the Town of Barrington, R I.,
conspired [sic] with a local official;,, one Chief John
LaCross of the Barrington Police Departnent, and reached
an understanding to conmmt crinmes agai nst t he
constitutional rights of the plaintiffs, M. Janes &
AQivia Mrcello, by depriving them of their *“Life,
liberty, & Property” w thout due process of |aw.

Amended Conplaint 3. They further state that this claimis
made pursuant to 42 U.S.C. 8§ 1983. See id.
Par agraph 4 contains an al nost identical allegation, also
made pursuant to 42 U . S.C. § 1983:
On and about Decenber 10, 2003, the defendants, attorney
John A. DeSano, attorney Bernard P. Healy, Arthur T.
Marcel | o, and Al bert Mastriano, under col or of state | aw,
did then and there in the Town of Barrington, R I.,

conspired [sic] with a local official;,; one Chief John
LaCross of the Barrington Police Departnent, and reached
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an understanding to conmmt crinmes agai nst t he
constitutional rights of the plaintiffs, M. Janes &
Aivia Mrcello, by depriving them of their “Life,
liberty, & Property” w thout due process of |aw.

Amended Conpl aint § 4.

Plaintiffs further allege that “the defendants know ngly and
willingly entered into an enterprise, (RICO, and further agreed
that only the nenbers of this said enterprise, (RICO, are to
violate this statute.” Anmended Conplaint § 5. Plaintiffs nake
this claimpursuant to 18 U.S.C. 8§ 1961. See id.

Finally, according to Plaintiffs:

[Qn February 6, 2004, the D anond Fundi ng Corporation

president treasurer in Cranston;,; Rhode Island, Ms. Ava

Martinelli, engaged in a fraudulent schenme wth said

defendants in financing and assigning the nortgage to

Mort gage El ectronic Registration Systemin Flint, M, of

t he sai d enbezzl ed and fraudul ently converted property of
the plaintiffs |ocated at 557 Mapl e Avenue, in the town

of Barrington, RI.
Id. 1 6. This alleged violation is also brought pursuant to 18
US C § 1961. See id.

3. Anal ysi s

The First Circuit has stated that, “[n]odern notions of
‘notice pleading [® notwithstanding, a plaintiff ... is
nonet hel ess required to set forth factual allegations, either
direct or inferential, respecting each materi al el enent necessary

8 Under Fed. R Civ. P. 8(a), a pleading which sets forth a
claimfor relief nust contain:

(1) a short and plain statenent of the grounds upon which the
court’s jurisdiction depends, unless the court already has
jurisdiction and the <claim needs no new grounds of
jurisdictionto support it, (2) a short and pl ain statenent of
the clai mshowi ng that the pleader is entitled to relief, and
(3) a denmand for judgnent for the relief the pl eader seeks.

Fed. R Gv. P. 8(a).

10



to sustain recovery under sone actionable legal theory.” ool ey
v. Mobil Ol Corp., 851 F.2d 513, 515 (1t Cir. 1988). The
nmovi ng Def endants argue that the Amended Conplaint “fails to

satisfy the threshold requirenments of notice pleading because it
does not set forth the necessary elenents of either a Gvil
Ri ghts action or a RICO action.” Defendants, John A DeSano,
Bernard P. Healy, Al bert Mstriano and Arthur T. Marcello’s,
Menor andum of Law in Support of Said Defendants’ Mtion to
Di smiss (“Myving Defendants’ 12(b)(6) Mem”) at 7. Plaintiffs®
contend that they have sufficiently alleged a violation of their
constitutional rights pursuant to 8§ 1983. See Tape of 12/27/05
heari ng. *°

“The two essential elenents of an action under 42 U S.C. 8
1983 are ... (i) that the conduct conplained of has been
comm tted under color of state law, and (ii) that this conduct
wor ked a denial of rights secured by the Constitution or |aws of
the United States.” Chongris v. Bd. of Appeals of Andover, 811
F.2d 36, 40 (1t Cr. 1987)(citing Parratt v. Taylor, 451 U.S.
527, 535, 101 S.Ct. 1908, 1914, 68 L.Ed.2d 420 (1981)); see also
Forbes v. Rhode Island B hood of Corr. Oficers, 923 F. Supp. 315,
321 (D.R 1. 1996)(quoting Chongris v. Bd. of Appeals of Andover).
At the Decenber 27, 2005, hearing, Plaintiffs argued that “the
Amended Conpl aint clearly indicates on two occasions deprivations

of constitutional rights,” Tape of 12/27/05 hearing, and that
viol ation of the Fourteenth Anmendnent is “inplied,” id.

The Court cannot agree with Plaintiffs that the Amended
Compl aint “clearly indicates,” Tape of 12/27/05 hearing,
deprivations of their constitutional rights. Although it

° All oral arguments on behalf of Plaintiffs were made by Janes
C. Marcello (“M. Marcello”).

1 Plaintiffs nmade no argunment at the hearing regarding their R CO
clainms. See Tape of 12/27/05 heari ng.

11



i ncl udes the phrase “under color of state |aw,” Anended Conpl ai nt
19 3, 4, the Anended Conplaint contains no factual allegations as
to how any conduct of the noving Defendants was “comm tted under
color of state law ...,” Chongris v. Bd. of Appeals of Andover,
811 F.2d at 40. “The traditional definition of acting under

color of state law requires that the defendant in a 8 1983 action

have exerci sed power possessed by virtue of state | aw and nmade
possi bl e only because the wongdoer is clothed with the authority
of state law.” Forbes v. Rhode Island B hood of Corr. Oficers,

923 F. Supp. at 321 (citation and internal quotation nmarks
omtted). Defendants DeSano and Healy are identified as
attorneys. See Amended Conplaint § 2. The only information

gi ven regardi ng Defendants Mastriano and Marcello is their
respective addresses. See id. Presunmably, Plaintiffs’ clains
stemfromtheir allegations that the noving Defendants “conspired
with a local official;,; one Chief John LaCross of the Barrington
Pol i ce Departnent, and reached an understanding to conmt crines
agai nst the constitutional rights of the plaintiffs ....” 1d. 11
3, 4. However, a conclusory allegation of conspiracy is
insufficient to justify draggi ng the noving Defendants past the
pl eadi ng threshold. See DM Research, Inc. v. Coll. of Anerican
Pat hol ogi sts, 170 F.3d 53, 55 (1% Cr. 1999)(noting that “the
factual allegations nust be specific enough to justify
“drag[ging] a defendant past the pleading threshold ”)(quoting
&ooley v. Mobil QI Corp., 851 F.2d at 514)(alteration in
original). The First Crcuit has held that:

It has long been the lawin this and other circuits that
conplaints cannot survive a notion to dismss if they
contain conclusory allegations of conspiracy but do not
support their clains with references to material facts.
The conpl ai nt contai ns frequent references to conspiracy,
but it offers few insights into the specific nature of
the alleged concerted action .... [T]lhe plaintiff has
failed to plead facts supporting these vague cl ai ns, and

12



the courts need not conjure up unpl eaded facts to support
t hese concl usory suggesti ons.

Slotnick v. Staviskey, 560 F.2d 31, 33 (1t Cr. 1997)(internal
citations omtted).

Mor eover, although Plaintiffs allege that they have been
deprived of their “*Life, liberty, & Property’ wthout due
process of law,” Anended Conplaint Y 3, 4, they provide no
factual allegations in the Anended Conpl aint as to what interest,
if any, they have in the property |located at 557 Mapl e Avenue,
Barrington, Rhode Island, see Correa-Martinez v. Arrillaga-

Bel endez, 903 F.2d 49, 53 (1%t Gr. 1990)(“As a prerequisite to
his due process claim plaintiff nmust denonstrate the existence

of a constitutionally cognizable property or |liberty interest.”);
see also Lowe v. Scott, 959 F.2d 323, 334 (1% Gir. 1992)(“In a §
1983 action, any claimof a violation of procedural due process

necessarily includes a show ng that the conduct conpl ai ned of
deprived the plaintiff of a cognizable property interest ....").

| ndeed, the only specific references to the property in the
Amended Conpl aint are a statenment regarding the assignnment of the
nort gage of the “enbezzled and fraudul ently converted property of
the plaintiffs |ocated at 557 Mapl e Avenue, in the town of
Barrington, R 1.,” Anended Conplaint § 6, and a request that the
“fraudul ent sale of the property |ocated at 557 Mapl e Avenue in
Barrington R 1. be vacated ...,” id., Prayer for Relief. Wile
at the hearing Plaintiffs provided nore detail regarding the
property and suggested that counsel for the noving Defendants,
Robert Smth (“Attorney Smith”) knew the basis for Plaintiffs’

cl aims, see Tape of 12/27/05 hearing, Plaintiffs “are obliged to
set forth in their conplaint ‘factual allegations, either direct
or inferential, respecting each material el ement necessary to
sustain recovery under sone actionable |legal theory,’” Dartnouth
Review v. Dartnmouth Coll., 889 F.2d 13, 16 (1t Gr. 1989)

13



(quoting Gooley v. Mbil GI Corp., 851 F.2d at 515 (bol d added);
see also Berner v. Delahanty, 129 F.3d 20, 25 (1%t Cr. 1997)(“To
survive a notion to dismss, a conplaint nmust set forth *factual

all egations, either direct or inferential, respecting each
materi al el ement necessary to sustain recovery under sone
actionable |l egal theory.’”)(quoting Gooley v. Mbil Gl

Corp.)(bold added). Simlarly, although at the hearing
Plaintiffs explained that “Life [and] liberty,” Amended Conpl ai nt
19 3, 4, referred to the allegedly illegal arrest of M.
Marcel | o, see Tape of 12/27/05 hearing, there are no all egations
pertaining to such arrest in the Amended Conplaint. Accordingly,
the Court concludes that Plaintiffs have failed to set forth in
t he Arended Conpl aint factual allegations sufficient to sustain
recovery under 8 1983. See Dartnouth Review v. Dartnouth Coll.
889 F.2d at 16; Gooley v. Mbil Gl Corp., 851 F.2d at 515.
Plaintiffs RICOclains fare no better. RICO “provides a

private civil action to recover treble damages for injury ‘ by
reason of a violation of’ its substantive provisions.” Sedins,

S P.RL. v. Intex Co., 473 U S. 479, 481, 105 S.Ct. 3275, 3277,
87 L.Ed.2d 346 (1985)(quoting 18 U.S.C. 8§ 1964(c)); see also 18
US C 8 1964(c) (“Any person injured in his business or property

by reason of a violation of section 1962 of this chapter nmay sue
therefor in any appropriate United States district court and
shal | recover threefold the damages he sustains and the cost of
the suit, including a reasonable attorney’s fee ...."). “In
addition to establishing a violation of §8 1962, a RICO plaintiff
must prove both factual and proxi mate causati on between the
racketeering and a | egally-cognizable injury.” Lares Goup, Il
V. Tobin, 47 F.Supp.2d 223, 229 (D.R 1. 1999).

To sustain a civil R CO claimunder 8 1962, a plaintiff mnust

all ege each of the follow ng elenents: “(1) conduct (2) of an
enterprise (3) through a pattern (4) of racketeering activity.”
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Sedima, S.P.RL. v. Inrex Co., 473 U. S. at 496, 105 S.C. at 3285
(footnote omtted); see also Lares Goup, Il v. Tobin, 47

F. Supp. 2d at 229; Kernus v. Mrrison, No. CV. A 94-3179, 1996
W. 180005, at *4 (E.D. Pa. Apr. 15, 1996); Curtis v. Duffy, 742
F. Supp. 34, 39 (D. Mass. 1990). An enterprise “nmay consist of
“any individual, partnership, corporation, association, or other

| egal entity, and any union or group of individuals associated in
fact although not a legal entity.”” Lares Goup, Il v. Tobin, 47
F. Supp. 2d at 229 (quoting 18 U S.C. 8§ 1961(4)). “The enterprise

must forman entity ‘separate and apart’ fromthe pattern of

racketeering activity with which it is charged.” 1d. (quoting
Li bertad v. Wlch, 53 F.3d 428, 441-42 & n.10 (1t Gr. 1995)).

In order to engage in a “pattern of racketeering
activity,” each defendant nust commt at |east two acts
of racketeering, as specified in 18 U S.C. § 1961(1).[

11 Section 1961(1) contains the follow ng definitions:

(1) “racketeering activity” nmeans (A) any act or threat
i nvolving nmurder, kidnapping, ganbling, arson, robbery,
bri bery, extortion, dealing in obscene matter, or dealing in
a controlled substance or listed chemical (as defined in
section 102 of the Controlled Substances Act), which is
char geabl e under State | aw and puni shabl e by i npri sonnent for
nore than one year; (B) any act which is indictable under any
of the follow ng provisions of title 18, United States Code:
Section 201 (relating to bribery), section 224 (relating to
sports bribery), sections 471, 472, and 473 (relating to
counterfeiting), section 659 (relating to theft from
interstate shipnment) if the act indictable under section 659
is felonious, section 664 (relating to enbezzlement from
pensi on and welfare funds), sections 891-894 (relating to
extortionate credit transactions), section 1028 (relating to
fraud and related activity in connection with identification
docunents), section 1029 (relating to fraud and related
activity in connection with access devices), section 1084
(relating to the transnission of ganbling informtion),
section 1341 (relating to mail fraud), section 1343 (relating
to wire fraud), section 1344 (relating to financial
institution fraud), section 1425 (relating to the procurenent
of citizenship or nationalization unlawfully), section 1426
(relating to the reproduction of naturalizationor citizenship
papers), section 1427 (relating to the sale of naturalization
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or citizenship papers), sections 1461-1465 (relating to
obscene matter), section 1503 (relating to obstruction of
justice), section 1510 (relating to obstruction of crim nal
i nvestigations), section 1511 (relating to the obstruction of
State or local |law enforcenent), section 1512 (relating to
tanpering with a witness, victim or an informant), section
1513 (relating to retaliating agai nst a witness, victim or an
informant), section 1542 (relating to false statenment in
application and use of passport), section 1543 (relating to
forgery or fal se use of passport), section 1544 (relating to
nm suse of passport), section 1546 (relating to fraud and
m suse of visas, pernits, and other docunents), sections
1581-1592 (relating to peonage, slavery, and trafficking in
persons), section 1951 (relating to interference wth
commerce, robbery, or extortion), section 1952 (relating to
racket eering), section 1953 (relating to interstate
transportation of wagering paraphernalia), section 1954
(relating to unlawful welfare fund paynents), section 1955
(relating to the prohibition of illegal ganbling businesses),
section 1956 (relating to the laundering of nonetary
i nstrunents), section 1957 (relating to engaging in nonetary
transactions in property derived from specified unlawful
activity), section 1958 (relating to use of interstate
commerce facilities in the conmmission of nurder-for-hire),
sections 2251, 2251A, 2252, and 2260 (relating to sexual
exploitation of children), sections 2312 and 2313 (relating to
interstate transportation of stol en notor vehicles), sections
2314 and 2315 (relating to interstate transportati on of stol en
property), section 2318 (relating to trafficking in
counterfeit labels for phonorecords, conputer prograns or
computer program docunentation or packaging and copies of
notion pictures or other audiovisual works), section 2319
(relating to crimnal infringenment of a copyright), section
2319A (relating to unauthori zed fixation of and trafficking in
sound recordings and nusic videos of live nusical
perfornmances), section 2320 (relating to trafficking in goods
or services bearing counterfeit nmarks), section 2321 (rel ating
to trafficking in certain notor vehicles or notor vehicle
parts), sections 2341-2346 (relating to trafficking in
contraband cigarettes), sections 2421-24 (relating to white
slave traffic), sections 175-178 (relating to biological
weapons) , sections 229-229F (relating to chenical weapons),
section 831 (relating to nuclear materials), (C) any act which
is indictable under title 29, United States Code, section 186
(dealing with restrictions on paynents and loans to [|abor
organi zations) or section 501(c) (relating to enbezzl enent
fromunion funds), (D) any offense involving fraud connected
with a case under title 11 (except a case under section 157 of
this title), fraud in the sale of securities, or the fel oni ous
manuf acture, inportation, receiving, conceal nment, buying,
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These are commonly called “predicate acts.” Plaintiff
must al so all ege that the acts are rel ated and anmount to
or pose a threat of continued crimnal activity.

Kernus v. Morrison, 1996 W. 180005, at *5 (citations omtted);
see also Curtis v. Duffy, 742 F. Supp. at 38.

It is clear fromthe Anmended Conplaint that Plaintiffs have
failed to allege the required elenments for a civil R CO claim
Plaintiffs refer twwce to RICO see Arended Conplaint § 5
(alleging that “the defendants knowi ngly and willingly entered

into an enterprise, (RICO, and further agreed that only the
menbers of this said enterprise, (RICO, are to violate this
statute”), and twice to allegations being “nade pursuant to [18
USC 8§ 1961],” id. 1 5, 6. Plaintiffs at best nention only
one elenment, enterprise. See id. § 5. However, the Anended
Conmpl ai nt contains no factual allegations regardi ng what conduct
constitutes a RICO violation, how the enterprise fornms an entity
apart fromthe pattern of racketeering activity, what predicate

selling, or otherwise dealing in a controlled substance or
listed chenmical (as defined in section 102 of the Controlled
Substances Act), punishable under any law of the United
States, (E) any act which is indictable under the Currency and
Foreign Transactions Reporting Act, (F) any act which is
i ndi ctabl e under the Immgration and Nationality Act, section
274 (relating to bringing in and harboring certain aliens),
section 277 (relating to aiding or assisting certain aliens to
enter the United States), or section 278 (relating to
importation of alien for immoral purpose) if the act
i ndi ctabl e under such section of such Act was committed for
the purpose of financial gain, or (G any act that is
i ndi ctabl e under any provi si on listed in section
2332b(9) (5) (B)

18 U.S.C. 8 1961(1). Section 1961(5) states that a “‘pattern of
racketeering activity' requires at |least two acts of racketeering
activity, one of which occurred after the effective date of this
chapter and the | ast of which occurred within ten years (excludi ng any
period of inprisonnment) after the conmission of a prior act of
racketeering activity ...." 18 U.S. C. § 1961(5).
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acts make up the pattern of racketeering activity, and how those
acts are related and anount to or pose a threat of continued
crimnal activity. Even assum ng that the necessary predicate
acts are enbezzl enment and fraud, see Anended Conplaint | 6
(referring to the “enbezzl ed and fraudul ently converted
property”); see also id., Prayer for Relief (referring to the

“fraudul ent sale of the property”), these do not appear to fit
within the racketeering activities listed in 18 U.S.C. § 1961(1).
Moreover, Plaintiffs have not pled fraud with particularity as
required by Fed. R Cv. P. 9(b).* See Curtis v. Duffy, 742

F. Supp. at 38 (“The conplaint in a civil R CO case nust conply
with the requirenment of Fed. R Cv. P. 9(b) that fraud be

pl eaded with particularity.”); see also Arruda v. Sears, Roebuck
& Co., 310 F.3d 13, 18-19 (1%t Gr. 2002)(noting that Fed. R

Cv. P. 9requires fraud to be pled with particularity). The

Court, therefore, concludes that Plaintiffs have failed to pl ead
in the Amended Conplaint the elenments required to sustain
recovery under RICO  See Stachon v. United Consuners Club, Inc.
229 F.3d 673, 674-75 (7' Cir. 2000) (affirmng disnissal under
Fed. R Cv. P. 12(b)(6) of RICOclaimfor failure to plead
required elenment); Kernus v. Mrrison, 1996 W. 180005, at *11
(“The facts plaintiffs allege in their anended conpl ai nt,

together with all reasonable inferences that can be drawn
therefrom viewed in the light nost favorable to the plaintiffs,
fail to support any of plaintiffs’ clains of RICO violations.”);
Curtis v. Duffy, 742 F.Supp. at 39 (holding that “the conpl ai nt
fails to state a claimfor violation of RICO or conspiracy to

12.%1n all avernments of fraud or m stake, the circunstances
constituting fraud or m stake shall be stated with particularity.
Malice, intent, know edge, and other condition of mind of a person may
be averred generally.” Fed. R Cv. P. 9(b).
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violate RICO and granting defendants’ notion to dism ss).

As for Plaintiffs’ remaining argunents, the Court need
di scuss themonly briefly. Plaintiffs contended at the Decenber
27, 2005, hearing that dism ssal under Fed. R Cv. P. 12(b)(6)
is precluded when a qualified inmunity defense is present and
t hat such defense has been rai sed by Defendant LaCross. See Tape
of 12/27/05 hearing (citing Barbaccia v. County of Santa d ara,
451 F. Supp. 260, 267 (N.D. Cal. 1978)(“Qualified inmunity
exonerates actions taken in good faith and upon a reasonabl e

belief, questions of fact which preclude a 12(b) (6)
dismssal.”)). However, the Court of Appeals for the First
Circuit has clearly stated that the applicability, or absence of
qualified imunity “should be determ ned at the earliest
practicable stage in the case.” Cox v. Hainey, 391 F.3d 25, 29
(1%t Gir. 2004); see also WIlson v. Gty of Boston, 421 F.3d 45,
52 (1%t Gir. 2005)(noting that “[t]ypically, a 8 1983 defendant
raises the qualified imunity issue either in a notion to dismss

under Fed. R Cv.P. 12(b)(6) or a notion for sunmary judgnment
under Fed.R Gv.P. 56”)(citing Cox v. Hainey). This is because
“Igqlualified inmunity serves not only as a defense to liability

but also as an entitlenent not to stand trial or face the other
burdens of litigation. Seen in this Iight, many of the benefits
of qualified inmunity are squandered if an action is incorrectly
allowed to proceed to trial.” Cox v. Hainey, 391 F.3d at 29.
(internal citations and quotation marks omtted). Moreover,
Plaintiffs overl ook the fact that Mving Defendants’ 12(b)(6)
Motion to Dismiss is not brought by Defendant LaCross, the only

Def endant claimng qualified i munity.

Finally, although they did not raise this ground at the
hearing, Plaintiffs asserted in their witten objection that this
Court had been divested of its jurisdiction over the matter
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pendi ng resolution of Plaintiffs appeal (s), see Objection of
Plaintiffs, to Defendants’ Mtion to Dism ss for Want of
Jurisdiction Pending Appeal at 1. The Court rejects this
argunent. “The district court maintains jurisdiction as to
matters not involved in the appeal ....” Farnmhand, Inc. v. Anel
Eng’g Indus., Inc., 693 F.2d 1140, 1145 (5'" Cir. 1982); see also
Menor andum and Order of 10/31/05 (Doc. #89) at 2-4 (noting that
Plaintiffs were attenpting to appeal interlocutory orders, not

final judgnents, which were not reviewable by the Court of
Appeal s; that Plaintiffs’ attenpted appeal (s) did not qualify as
exceptions to the final judgnment rule; and that, therefore,
Plaintiffs’ appeal (s) had no basis in law). Accordingly, the
Court has jurisdiction over Mving Defendants’ 12(b)(6) Mtion to
Di smi ss.

The Court concludes that the Anended Conplaint fails to
state a clai mupon which relief can be granted. See Arruda V.
Sears, Roebuck & Co., 310 F.3d at 23 (“Although a court, faced
with a Rule 12(b)(6) nmotion, nmust mne the factual terrain of the

conpl aint and indul ge every reasonable inference in the pleader’s
favor, it cannot uphold a conplaint that fails to establish an
essential nexus between the underlying events and the theory of
relief.”); DM Research, Inc. v. Coll. of Anmerican Pathol ogists,
170 F.3d at 55 (“T]he price of entry ... is for the plaintiff to
all ege a factual predicate concrete enough to warrant further

proceedi ngs, which may be costly and burdensone. Concl usory

all egations in a conplaint, if they stand al one, are a danger
sign that the plaintiff is engaged in a fishing expedition.”);
Gooley v. Mbil QI Corp., 851 F.2d at 515 (holding that because
facts pled did not outline a viable claim plaintiff’s conpl ai nt

could not “pass Rule 12(b)(6) nuster”); Pavilonis v. King, 626
F.2d 1075, 1078 (1t Cir. 1980)(“W have little difficulty
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uphol ding the district court’s dismssal of the conplaints.
Al though pro se conplaints are to be read liberally, these
conplaints are so hopel essly general that they could give no
notice of [the plaintiff’s] claims.”). Accordingly, Mving
Def endants’ 12(b)(6) Mtion to Dism ss should be granted, and |
So recommend.

B. Def endant LaCross’s Second Mdtion to Dismss for

Failure to Attend Deposition (Doc. #118)

Def endant LaCross noves for an order dismssing Plaintiffs’
Amended Conplaint for the failure of Plaintiff James C. Marcello
(“M. Marcello”) to attend his deposition. See Defendant
LaCross’s Second Motion to Dismss for Failure to Attend
Deposition at 1. Plaintiffs did not file an objection to this
notion. See Docket.

1. Law
Fed. R Cv. P. 37(b)(2) states in relevant part: “If a
party ... fails to obey an order to provide ... discovery ... the

court in which the action is pending may make such orders in
regard to the failure as are just ....” Fed. R Cv. P
37(b)(2). Anobng the sanctions authorized is an “order striking
out pleadings or parts thereof ... or dismssing the action ....”
Fed. R Cv. P. 37(b)(2)(C); see also Angul o-Alvarez v. Aponte de
la Torre, 170 F.3d 246, 251 (1 Cir. 1999)(“Rule 37(b)(2)(0O

specifically provides for dismssal if a party fails to conply

with an order to provide discovery ....”7); United States v.
Pal ner, 956 F.2d 3, 6-7 (1%t Cr. 1992)(“[I]n the ordinary case,
where sanctions for nonconpliance with discovery orders are

i nposed on a plaintiff, the standard judgnment is dismssal of the
conplaint, with or without prejudice, while a judgnment of default
typically is used for a nonconplying defendant.”); Luis C.
Forteza e Hjos, Inc. v. MIIls, 534 F.2d 415, 419 (1% Gr. 1976)
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(“[1]n an appropriate case a district court has power ... to
nonsuit a plaintiff; for failure to conply with the court’s
orders or rules of procedure.”). However, “[d]ism ssal with
prejudice ‘is a harsh sanction’ which runs counter to our ‘strong
policy favoring the disposition of cases on the nerits.’”” Marx
v. Kelly, Hart & Hallman, P.C., 929 F.2d 8, 10 (1t Cr. 1991)
(quoting Figueroa Ruiz v. Alegria, 896 F.2d 645, 647 (1t Gr.
1990)) (alteration in original); cf. Coyante v. Puerto Rico Ports
Auth., 105 F.3d 17, 23 (1%t Gr. 1997)(“di scovery abuse, while
sanctionabl e, does not require as a matter of |aw inposition of

nost severe sanctions available”)(citing Anderson v. Beatrice
Foods Co., 900 F.2d 388, 396 (1t Cir. 1990)); Affanato v.
Merrill Bros., 547 F.2d 138, 141 (1%t Gr. 1977)(“isol ated
oversi ghts should not be penalized by a default judgnent”).

Neverthel ess, “[t]he law is well established in this circuit
that where a nonconpliant litigant has nmani fested a disregard for
orders of the court and been suitably forewarned of the
consequences of continued intransigence, a trial judge need not
first exhaust mlder sanctions before resorting to dismssal.”
Angqul o- Alvarez v. Aponte de |la Torre, 170 F.3d 246, 252 (1%t Gr.
1999); see also Serra-Lugo v. Consortiumlas Marias, 271 F.3d 5,
6 (1t Gr. 2001)(holding that district court acted “well within
its discretion in dismssing the case after repeated violations

of its orders and after having warned plaintiff of the
consequences of non-conpliance”); Marx v. Kelly, Hart & Hall man,
P.C., 929 F.2d 8, 10-11 (1t Gr. 1991)(finding “plaintiff’s
conduct evidenced a deliberate pattern of delay and disregard for

court procedures that was sufficiently egregious to incur the
sanction of dismssal”). “[A] party’ s disregard of a court order
is a paradigmatic exanple of extreme m sconduct.” Torres-Vargas
v. Pereira, 431 F.3d 389, 393 (1%t Gr. 2005); accord Young V.
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Gordon, 330 F.3d 76, 81 (1t Gr. 2003)(“[D]isobedi ence of court
orders is inimcal to the orderly adm nistration of justice and,
in and of itself, can constitute extrene m sconduct.”)(citing
Tower Ventures, Inc. v. Gty of Westfield, 296 F.3d 43, 46 (1
Cr. 2002); Cosne Nieves v. Deshler, 826 F.2d 1, 2 (1t Gr.
1987)). Thus, “a party flouts a court order at his peril.”

Torres-Vargas v. Pereira, 431 F.3d at 393; accord Young V.
Gordon, 330 F.3d at 82 (“it is axiomatic that ‘a litigant who

i gnores a case-nmanagenent deadline does so at his peril.’”)
(quoting Rosario-Diaz v. Gonzal ez, 140 F.3d 312, 315 (1t Gr.
1998)).

When nonconpliance with an order occurs, “the ordering court
shoul d consider the totality of events and then choose fromthe
broad uni verse of available sanctions in an effort to fit the
puni shment to the severity and circunstances of the violation.”
Young v. Gordon, 330 F.3d at 81 (citing Tower Ventures, Inc. v.
Cty of Westfield, 296 F.3d at 46). The appropriateness of an
avai |l abl e sancti on depends upon the facts of the particul ar case.
Torres-Vargas v. Pereira, 431 F.3d at 392.

2. Backgr ound

On June 21, 2005, counsel for Defendant LaCross, M chael
DeSisto (“Attorney DeSisto”),!® sent M. Marcello a letter
requesting that he provide convenient dates and tinmes for a

proposed deposition of M. Marcello at Attorney DeSisto’'s

Provi dence office during the nonth of July, 2005. See Mdtion for
Protective Order (Doc. #30), Addendum (Letter from Attorney
DeSisto to M. Marcello of 6/21/05). Plaintiffs on June 30,
2005, filed a Motion for Protective Order, which was denied in

¥ Defendant LaCross is represented by attorneys M chael DeSisto
and Marc DeSisto. Hereafter, any nention of “Attorney DeSisto”
refers to M chael DeSi sto.
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part and granted in part on July 19, 2005, see Order Denying in
Part and Granting in Part Plaintiffs’ Mtion for Protective O der
(Doc. #35). The Court denied the notion to the extent that it
sought to prohibit Attorney DeSisto from conducting M.
Marcell 0’s deposition and granted the notion to the extent that
it sought to have the deposition conducted at the courthouse
instead of Attorney DeSisto’'s office.'* See id. at 3-4. On July
28, 2005, Plaintiffs filed a Motion to Vacate Order Denyi ng/
Granting in Part Plaintiffs’ Mdtion for Protective O der (Doc.
#36). That notion was denied by Judge Lisi on August 12, 2005.
See Order of 8/12/05 (Doc. #41).

The deposition was subsequently noticed for Septenber 8,
2005, at 1:30 p.m in Courtroom C, John O Pastore Federal
Bui l ding. See Menorandumin Support of Defendant’s Mdtion to
Dismiss Plaintiffs’ Conplaint for Failure to Attend Deposition,
Attachment (“Att.”), Exhibit (“Ex.”) 1 (Notice to Take
Deposition). According to Attorney DeSisto, he had spoken with
M. Marcello on July 25, 2005, and agreed to schedul e the
|atter’s deposition for Septenber 8, 2005, at 1:30 p.m See id.,
Att. (Statenment of Counsel in the Schedul ed Deposition of Janes
Marcell o) at 3. Attorney DeSisto confirnmed the schedul ed
deposition in a subsequent letter to M. Marcello dated July 28,
2005, and they had sone conversations thereafter. See id.
However, in the last such conversation, on Septenber 6, 2005, M.
Marcell o indicated that he did not plan to attend the

4 The Court granted this part of the Motion for Protective Order
because Attorney DeSisto’'s office was not within easy wal ki ng di stance
of downtown Providence. M. Marcello had indicated that he was
dependent upon public transportati on and would be taking the bus to
Provi dence.
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deposition.'™ See id. M. Marcello did not appear for the
schedul ed deposition. See id. at 4. On Septenber 20, 2005,

Def endant LaCross noved for dism ssal because of M. Marcello’s
failure to attend the deposition. See Mtion of Defendant, John
LaCross, to Dismss Plaintiffs’ Conplaint for Failure to Attend
Deposition (“Defendant LaCross’s First Modtion to Dismss for
Failure to Attend Deposition”) (Doc. #55). The notion sought an
order dism ssing the Arended Conplaint or, alternatively, an
order conpelling M. Mrcello to attend his deposition. See

Def endant LaCross’s First Motion to Dismiss for Failure to Attend
Deposi ti on.

The Court conducted a hearing on Cctober 25, 2005, at which
time Attorney DeSisto agreed to limt the relief sought by the
nmotion to an order requiring M. Marcello to attend his
deposition. See Tape of 10/25/05 hearing; see also O der
Requiring Janes Marcello to Attend Deposition within Thirty Days
(Doc. #85) (“Order of 10/25/05”) at 1. In opposing the notion,
Plaintiffs argued that: (1) Attorney Smith, representing the
ot her four Defendants, had not asked for perm ssion to question
him (2) that he would not have tinme to depose Defendant LaCross
if Attorney Smith were allowed to question him (3) that such
guestioning was unfair and oppressive; and (4) that such
guestioning had not been nentioned in Attorney DeSisto’ s original
letter to M. Marcello regarding the deposition. See Tape of

> Attorney DeSisto further reported that M. Marcell o had noticed
t he deposition of Defendant LaCross to followimrediately M.
Marcel | 0’ s deposition on Septenber 8, 2005, see Menorandum in Support
of Defendant’s Mdtion to Dismiss Plaintiffs’ Conplaint for Failure to
Attend Deposition, Attachment (“Att.”) (Statement of Counsel in the
Schedul ed Deposition of Janmes Marcell o) at 4; see also Notice of
Intention to Take Deposition (Doc. #40), and that Defendant LaCross
was avail able for deposition at that time, see Defendant LaCross’s
Mem, Att. (Statenent of Counsel in the Schedul ed Deposition of Janes
Marcel | 0) at 4.
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10/ 25/ 05 hearing; see also Order Granting Mtion for Perm ssion
to Question Deponent (Doc. #107) at 3. The Court found that M.
Marcello’s failure to attend the schedul ed deposition was
unjustified and granted Defendant LaCross’s notion to the extent
that M. Marcello was ordered to submt to being deposed by
counsel for Defendant LaCross by Novenber 25, 2005. See Order of
10/ 25/05 at 2. The Court further directed that the deposition be
conducted by tel ephone if feasible, but that if Attorney DeSisto
determ ned a tel ephoni c deposition was not feasible or
satisfactory M. Marcello nust appear for deposition in person in
accordance with the Order Denying in Part and Granting in Part
Plaintiffs’ Mtion for Protective Order; that counsel for the

ot her Defendants could attend the deposition of M. Marcell o, but
t hey could not question M. Marcello without first seeking the
Court’s perm ssion; and that follow ng his deposition M.

Marcell o coul d take the deposition of Defendant LaCross, but M.
Marcell o woul d be responsible for the cost of the deposition of
Def endant LaCross. See id. The Order of 10/25/05 concluded with
the follow ng statenent: “Lastly, M. Marcello is advised that if
he fails to submt to being deposed by counsel for Defendant
LaCross by Novenber 25, 2005, Plaintiffs’ clains against

Def endant LaCross may be dism ssed.” [1d.

On or about Novenber 2, 2005, Attorney DeSisto renoticed M.
Marcell o’ s tel ephonic deposition for Novenmber 17, 2005, at 1:30
p.m See Menorandum in Support of Modtion of Defendant John
LaCross to Dismiss Plaintiffs’ Conplaint for Failure to Attend
Deposition (“Defendant LaCross’s Mem”), Ex. A (Notice to Take
Deposition). On Novenber 379 the Mtion of Defendants, John A
DeSano;,; Bernard P. Healy, Al bert Mstriano and Arthur Marcello,
for Perm ssion to Interrogate Janes C. Marcello (Doc. #92)
(“Motion for Perm ssion to Question”) at his deposition was
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filed. The notion was referred on Novenber 14, 2005, to this
Magi strate Judge who, having | earned that the deposition was
schedul ed for Novenber 17'", attenpted to schedule a tel ephonic
hearing on the notion. See Order Granting Mtion for Perm ssion
to Question Deponent at 1. Although the deputy clerk was able to
reach counsel for Defendants, she was unable to reach M.
Marcell o despite placing a total of eleven tel ephone calls to him
on Novenber 14'" and 15'". See id. at 1-2. The Court then
reschedul ed the hearing for 1:30 p.m on Novenber 17, 2005,
i mredi ately prior to the schedul ed tel ephonic deposition of M.
Marcell o. See id. at 2.

Attorney DeSisto, Attorney Smith, and a court reporter
appeared at 1:30 on the 17'", but M. Marcello did not answer his
tel ephone. See id.; see also Tape of 11/17/05 hearing. Attorney

DeSi sto reported that his office had received a tel ephone cal
fromM. Marcello at 10:58 that norning in which he had said
sonet hi ng about a continuance and “Rule 27(b).”'* Oder Ganting
Motion for Perm ssion to Question Deponent at 2; see also Tape of

' Rule 27(b) of the Federal Rules of Civil Procedure provides
t hat :

If an appeal has been taken from a judgnent of a district
court or before the taking of an appeal if the tinme therefor
has not expired, the district court in which the judgnent was
rendered may all ow t he taking of the depositions of w tnesses
to perpetuate their testinmony for use in the event of further

proceedings in the district court. In such case the party who
desires to perpetuate the testinony may nmake a notion in the
district court for leave to take the depositions .... |If the

court finds that the perpetuation of the testinony is proper
to avoid a failure or delay of justice, it may make an order
all owing the depositions to be taken and nay make orders of
the character provided for by Rules 34 and 35, and thereupon
t he depositions may be taken and used in the sane manner and
under the same conditions as are prescribed in these rules for
depositions taken in actions pending in the district court.

Fed. R Gv. P. 27(b).
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11/17/ 05 hearing. Attorney DeSisto further reported that since
recei ving the nessage he had tried unsuccessfully to reach M.
Marcell o. See id. The deputy clerk again attenpted, w thout
success, to reach M. Marcello by tel ephone. See id. The Court
stated that it appeared M. Marcello did not intend to be deposed
as schedul ed and that counsel could take any steps deened
necessary. See id. The Court further noted that while it was up
to Attorney DeSisto to determ ne whether to try to reschedule the
deposition, if M. Marcello were to contact Attorney DeSisto the
deposition could be schedul ed before the Novenber 25, 2005,
deadl i ne.'” See Tape of 11/17/05 heari ng.

The Court then turned to the Motion for Perm ssion to

Question. The Court deemed it advisable to address the Mtion
for Perm ssion to Question imedi ately so that the parties woul d
know what questioning would be permtted should the deposition
occur. See Order Granting Mdtion for Perm ssion to Question at
3; see also Tape of 11/17/05 hearing. The Court granted the
Motion for Perm ssion to Question, see Order Granting Mtion for
Perm ssion to Question at 4; see also Tape of 11/17/05 heari ng,
and stated that Attorney Smith could question M. Mrcello at any
deposition schedul ed by Attorney DeSisto once Attorney DeSisto
had conpl eted his questions, see id.

Subsequently, Plaintiffs filed a Notice of Unauthorized
Depsition (Doc. #108), a Mdition to Vacate Order Requiring Janes

7 Attorney DeSisto did, in fact, nmake a last attenpt to schedul e
M. Marcell o s deposition before the Novenber 25, 2005, deadline,
sending M. Marcello a letter on Novenber 18, 2005, stating that
Attorney DeSisto was “available —subject to the availability of
Attorney Smith and a court reporter —to schedul e your deposition on
or before Novenber 25, 2005. Please contact nme to schedul e your
deposition by this date.” Menorandumin Support of Mdtion of
Def endant John LaCross to Dismiss Plaintiffs’ Conplaint for Failure to
Attend Deposition (“Defendant LaCross’s Mem”), Ex. B (Letter from
DeSisto to Marcello of 11/18/05). M. Marcello did not respond. See
Tape of 12/27/05 heari ng.
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Marcello to Attend Deposition within (30) Days for Being Void for
Want of Jurisdiction Pendi ng Appeal (Doc. #113), and a Mdtion to
Vacate Order Granting Mtion for Perm ssion to Question Deponent
for Being Void for Want of Jurisdiction Pending Appeal (Doc.
#114). The latter nmotions, in which Plaintiffs argued that the
Court’s orders were void “for want of jurisdiction pending
Plaintiffs’ appeal fromfinal decision of this court’s order
dated Septenber 9, 2005, granting the Defendant State of Rhode
Island’s nmotion to dismss,” Order Denying Plaintiffs Additional
Motions to Vacate Orders'® (Doc. #124) (alteration in original),
wer e deni ed on Decenber 2, 2005, see id.

Def endant LaCross filed the instant notion to dismss on
Novenber 29, 2005. See Docket. The Court conducted a hearing on
Decenber 27, 2005, and the notion was taken under advi senent.

See Tape of 12/27/05 hearing; see al so Docket.
3. Anal ysi s

The Court has no difficulty in concluding that dismssal is
the appropriate sanction here. It is clear that Plaintiffs have
“mani fested a disregard for orders of the court and been suitably
f orewar ned of the consequences of continued intransigence ...,”
Angqul o- Al varez v. Aponte de |la Torre, 170 F.3d 246, 252 (1%t Gr.
1999), as illustrated by the preceding history.

Initially, the Court notes that M. Marcello s Mdtion for
Protective Order was granted only to the extent that his

deposition was to be conducted at the courthouse rather than at
Attorney DeSisto’'s office. See Order Denying in Part and
Ganting in Part Plaintiffs’ Mtion for Protective Order at 4.

It was denied in all other respects. See id. at 1-4. Plaintiffs

' Plaintiffs had filed a previous notion to vacate orders on the
same ground, which was denied on Novenber 29, 2005. See Order Denying
Plaintiffs’ Mtion to Vacate Order (Doc. #116); see also n.5.
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filed a notion to vacate this order, which notion was deni ed by
Judge Lisi on August 12, 2005. See Order of 8/12/05 (Doc. #41).
Thus, M. Marcello was put on notice-tw ce-that the Court had
rejected his other argunents agai nst bei ng deposed by Attorney
DeSisto prior to the schedul ed Septenber 8, 2005, deposition.
Yet, M. Marcello did not attend the deposition. See Menorandum
in Support of Defendant’s Modtion to Dismss Plaintiffs’ Conplaint
for Failure to Attend Deposition, Att. (Statenment of Counsel in
t he Schedul ed Deposition of James Marcello); see also Order of
10/ 25/ 05 at 1.

The Court questioned M. Marcello at length at the October
25, 2005, hearing as to why he did not attend the schedul ed
deposition in light of the fact that the Court had tw ce rejected
his argunents in opposition to such deposition. See Tape of
10/ 25/ 05 hearing. The Court found that M. Marcello’ s failure to
attend the Septenber 8, 2005, deposition was unjustified and
ordered M. Marcello to submt to being deposed by Attorney
DeSi sto by Novenber 25, 2005. See id.; see also Order of
10/ 25/05 at 2. As noted previously, the Court warned M.
Marcello in witing that “if he fail[ed] to submt to being
deposed by counsel for Defendant LaCross by Novenber 25, 2005,
Plaintiffs’ clainms against Defendant LaCross may be di sm ssed.”
Order of 10/25/05 at 2. M. Marcello failed to do so. See Tape
of 12/27/05 heari ng.

At the Decenber 27, 2005, hearing, after tracing the history
of his attenpts to depose M. Mrcello, Attorney DeSisto argued

that the action had comenced in January of 2005, that the | ack
of discovery had hindered his client’s defense of the case, and
that M. Marcello’'s failure to attend the deposition had been
wllful and called for dismssal. See Tape of 12/27/05 hearing.
Al though Plaintiffs had filed no witten objection to the notion,
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see Docket, M. Marcello nmade several argunments in opposition to
it. First, he stated that he had had to disconnect his tel ephone
because he was being “harassed.” Tape of 12/27/05 heari ng.

Second, he noted that he had appeal ed the denial of his Mdtion to
Vacate Order Requiring James Marcello to Attend Deposition within
(30) Days for Being Void for Want of Jurisdiction Pending Appeal .
See id.; see also Docket. Finally, he contended that because he

had appeal ed the Menorandum and Order granting the State of Rhode
Island’s notion to dismss, Rule 27(b) required a party seeking a
deposition to file a notion for |eave of court to do so, that
Attorney DeSisto had not requested such perm ssion, and that M.
Marcello had filed with the Court a Notice of Unauthorized
Deposition. See Tape of 12/27/05 hearing; see also Doc. #108.

The Court rejects M. Marcello’ s argunents for the foll ow ng
reasons. First, although M. Marcello stated that his tel ephone
had been di sconnected, he was able to call Attorney DeSisto’ s
office on the nmorning of Novenber 18'" and | eave a nessage. See
Tape of 11/17/05 hearing. The nmessage did not nmention having had
his tel ephone di sconnected. See id. Wen Attorney DeSisto and
the deputy clerk tried to reach M. Marcello, they did not get a
recording stating that the tel ephone had been di sconnected. See
id. Rather, the phone sinply rang and rang. See id. Mbreover,
M. Marcello did not respond to Attorney DeSisto’s Novenber 18,
2005, letter, seeking to reschedul e the deposition before
Novenber 25, 2005. See id.

Second, the Court is not persuaded by M. Marcell o’ s
argunent that he had a basis to resist being deposed until his
appeal of the denial of his Mtion to Vacate Order Requiring
Janmes Marcello to Attend Deposition within (30) Days for Being
Voi d for Want of Jurisdiction Pendi ng Appeal had been deci ded.

M. Marcello was on notice that this position was tenuous at
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best. His Mdtion for Stay of Proceedings (Doc. #76) pending
di sposition of his appeal of the dism ssal of the State of Rhode
| sl and had been denied. See Order of 10/21/05 (Doc. #83). Hi's
request to proceed in forma pauperis on that appeal (Doc. #73)
had al so been denied. See Menorandum and Order of 10/31/05 (Doc.
#89). Judge Lisi clearly stated that:

Plaintiffs are attenpting to appeal interlocutory orders

denying certain of their notions and granting a notionto

dismss the clains nmade against several Defendants.

These orders, however, resolve interimaquestions on the

way to an ultimate determ nation of the dispute and are

not “final judgnents” subject to appeal. A “final

judgnment” is generally “one which ends the litigation on

the nmerits and | eaves nothing for the court to do but

execute the judgnent.” The orders referred to by

Plaintiffs are nerely rulings on notions, and do not

di spose of the whole case, or even a particularly

significant part of it. Courts of appeals may only hear

appeals fromfinal judgnments of the trial court, subject

to a few narrow exceptions. Because the orders

Plaintiffs attenpt to appeal fromare interlocutory and

not final, they may not be reviewed by the appeal court.
Menor andum and Order of 10/31/05 at 2-3 (internal citations
omtted). Judge Lisi concluded that Plaintiffs’ appeal had no
basis in |aw and, therefore, certified that it had not been taken
in good faith. See id. at 3. Accordingly, M. Marcello’ s
reliance on the fact that he had appeal ed the denial of his
nmotion to vacate the order requiring himto submt to deposition
by Novenber 25, 2005, is msplaced. M. Marcello apparently
believes that if he disagrees with the Court’s rulings, he does
not have to abide by them He is wong.

Finally, M. Marcello m sapprehends Rule 27(b). It does not
require that other Defendants, whose cl ai ns have not been
di sm ssed, must first obtain the court’s perm ssion before
seeking to depose him The rule states that if an appeal has

been taken froma judgnent of a district court, the court may
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all ow the taking of depositions to perpetuate w tness testinony
on notion of a party for |eave to conduct such depositions. See
Fed. R Cv. P. 27(b). As Judge Lisi clearly noted in her

Menmor andum and Order of 10/31/05, Plaintiffs had appeal ed
interlocutory orders, not final judgnments. See Menorandum and
Order of 10/31/05 at 2-3. Accordingly, Rule 27(b) is

i nappl i cable. Moreover, M. Marcello did not raise this argunent
at the QOctober 25, 2005, hearing when the court could have
addressed it.

Having rejected M. Marcell o’ s argunents, the Court
concludes that his failure to submt to schedul ed depositions on
Sept enber 8, 2005, and Novenber 17, 2005, was unjustified.

Hardly “isol ated oversights,” Affanato v. Merrill Bros., 547 F.2d
at 141, M. Marcello deliberately chose not to attend, see Tape
of 10/ 25/ 05 hearing; Tape of 12/27/05 hearing, in violation of
two court orders, see Order Denying in Part and Ganting in Part
Plaintiffs’ Mtion for Protective Order; Oder of 10/25/05; see
al so Torres-Vargas v. Pereira, 431 F.3d at 393 (“[A] party flouts

a court order at his peril.”). Mreover, Plaintiffs were aware

t hat proceedi ngs had not been stayed pending their appeals, see
Order of 10/21/05, and had been adequately warned that if M.
Marcell o did not attend his deposition on or before Novenber 25,
2005, they risked dism ssal of their clainms against Defendant
LaCross, see Order of 10/25/05; see also Serra-Lugo V.
ConsortiumlLas Marias, 271 F.3d at 6 (holding that district court
acted “well within its discretion in dismssing the case after

repeated violations of its orders and after having warned
Plaintiff of the consequences of non-conpliance”). The Court,
therefore, finds that dism ssal is appropriate in these

ci rcunst ances, see Torres-Varga v. Pereira, 431 F.3d at 392, and

t hat Defendant LaCross’s Second Mdtion to Dismss for Failure to
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Attend Deposition should be granted. | so recommend.
C. Movi ng Def endants’ Motion to Dismiss for Failure
to Attend Deposition (Doc. #111)

Def endant s DeSano, Healy, Mastriano, and Marcell o (the
“movi ng Def endants”) al so nove to dismss the Anended Conpl ai nt
for the “repeated failure of plaintiff, James C. Marcello,, to
attend his deposition ....” Mving Defendants’ Mtion to D smss
for Failure to Attend Deposition at 1. Plaintiffs object to the
notion, again on the basis of lack of jurisdiction pending
appeal . See njection of Plaintiffs to Defendant’s [sic] Motion
to Dism ss for Want of Jurisdiction Pendi ng Appeal (Doc. #121).

The Court concludes that Mving Defendants’ Mtion to
Dismiss for Failure to Attend Deposition should not be granted.
The invol venrent of the noving Defendants in the events relative
to the deposition of M. Marcello was far |ess extensive than
t hat of Defendant LaCross. Counsel for Defendant LaCross,
Attorney DeSisto, originally noticed the deposition. See
Menorandum i n Support of Defendant’s Motion to Dism ss
Plaintiffs’ Conplaint for Failure to Attend Deposition, Att., EX.
1 (Notice to Take Deposition). Attorney DeSisto renoticed M.
Marcel |l 0’ s tel ephonic deposition for Novenmber 17, 2005, at 1:30
p.m See Defendant LaCross’s Mem, Ex. A (Notice to Take
Deposition). Although counsel for the noving Defendants appeared
for the depositions schedul ed for Septenber 8, 2005, and Novenber
17, 2005, the only notion filed by the noving Defendants rel ative
to the deposition of M. Marcello prior to the instant notion was
the Motion for Perm ssion to Question (Doc. #92).

Moreover, the Court’s Order of 10/25/05 advised M. Marcello
that “if he fails to submt to being deposed by counsel for
Def endant LaCross by Novenber 25, 2005, Plaintiffs’ clains
agai nst Defendant LaCross may be dism ssed.” Oder of 10/25/05
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at 2. Plaintiffs were not warned, in either the O der of
10/ 25/ 05 or the Order Granting Perm ssion to Question Deponent,
that M. Marcello’s failure to submt to deposition by Novenber
25, 2005, mght result in Plaintiffs’ clains against the noving
Def endants al so bei ng di sm ssed.

Accordingly, the Court finds that Myving Defendants’ Mtion
to Dismss for Failure to Attend Deposition should be deni ed.
so recommend.
V.  Concl usi on

For the reasons stated above, | recommend that: (1) Moving
Def endants’ 12(b)(6) Mtion to Dismss (Doc. #91) and Def endant
LaCross’s Second Motion to Dismss for Failure to Attend
Deposition (Doc. #118) be granted and that Movi ng Defendants’
Motion to Dismiss for Failure to Attend Deposition (Doc. #111) be
denied. Any objections to this Report and Recommendati on nust be
specific and nust be filed with the Cerk of Court within ten
(10) days of its receipt. See Fed. R Cv. P. 72(b); DRI LR Cv
72(d). Failure to file specific objections in a tinely manner
constitutes waiver of the right to review by the district court
and of the right to appeal the district court’s decision. See
United States v. Val enci a-Copete, 792 F.2d 4, 6 (1%t Gr. 1986);
Park Motor Mart, Inc. v. Ford Motor Co., 616 F.2d 603, 605 (1°
Cr. 1980).

DAVID L. MARTIN
United States Magi strate Judge
March 23, 2006
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